
In Confidence

Office of the Minister of Transport

Chair, Cabinet Economic Development Committee

REGULATORY SYSTEM (TRANSPORT) AMENDMENT BILL: TRANSPORT
INSTRUMENTS AND MINOR AMENDMENTS

Proposal

1. This paper requests approval to issue drafting instructions for:

1.1 an empowering provision for Transport Instruments in the Land Transport Act 
1998, Maritime Transport Act 1994 and the Railways Act 2005

1.2 a series of changes to existing transport legislation to give effect to a range of 
minor regulatory stewardship matters. 

2. These proposals will be progressed as part of the Regulatory System (Transport) 
Amendment Bill (the Bill). The policy objective of the Bill is to maintain the 
effectiveness and efficiency of the regulatory system established by transport 
legislation, to respond to and reduce the chance of regulatory failure. 

Executive Summary

3. Regulatory stewardship is one of my priorities as Minister of Transport. It is also a 
key priority of the Ministry of Transport (the Ministry). 

4. The Bill is part of a series of activities to support the whole of system view of 
regulation, described in the Transport Regulatory Stewardship Plan for 2019 – 2022. 
This is a departure from the previous ad-hoc approach to transport-related legislative
maintenance that caused inefficiencies and ineffectiveness within the transport 
system, and in some cases regulatory failure. 

5. The main proposals identified for inclusion in the Bill are:

5.1. the Unsafe Speeds work programme, which proposes a new framework for 
speed management. Permission to draft ahead of final policy decisions was 
granted by Cabinet on 1 July 2019 (DEV-19-Min-0175)

5.2. any primary legislative changes that may be required in response to issues 
identified in the recent review of the New Zealand Transport Agency’s (NZTA) 
regulatory function. Any changes that may be required will be considered by 
Cabinet in early September 2019. 
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6. In this paper I request approval to issue drafting instructions for, and include in the 
Bill, the following regulatory stewardship matters:

6.1. empowering the use of Transport Instruments, to enable the Minister of 
Transport to allocate the maintenance of detailed requirements within 
secondary legislation to a specified individual (i.e. the relevant regulator)

6.2. four minor regulatory stewardship changes, including: 

6.2.1. clarifying and modernising powers of exemption and revocation from 
disallowable secondary legislative Instruments (for example, transport 
Rules) made under the Land Transport Act 1998 (LTA) and Maritime 
Transport Act 1994 (MTA)

6.2.2. increasing the maximum fine on conviction penalty limits within the 
empowering provision for offence regulations in the MTA and the 
Maritime Security Act 2004 (MSA) to match those in other transport 
modes 

6.2.3. increasing the time period vehicles can be impounded by an 
enforcement officer, to collect evidence after a serious crash or 
incident

6.2.4. reinstating Regional Council status for the Chatham Islands Council 
under Part 3A of the MTA. 

7. Time constraints have meant that the matters outlined in paragraph 6 have not been 
consulted on publicly. However, these changes will either be consulted on publicly when
the provision is used, or have minimal impacts on the public. The Select Committee 
process will provide an opportunity for interested parties to have their say on the 
proposals.

Background

8. Regulatory stewardship is one of my priorities as Minister of Transport, and a 
statutory obligation discharged by the Ministry under the State Sector Act 1988. In 
March 2019, I approved the release of the Ministry’s Regulatory Stewardship Plan 
2019 – 2022. This outlines an ongoing programme of regulatory review and 
improvement.

9. The Ministry, in collaboration with the transport agencies, is embedding the practice 
of regulatory stewardship throughout its approach to transport legislation. The Bill is 
part of an overall regulatory programme comprising regular and interrelated cycles of
Act, Regulation and Rule updates (for example, the annual transport rules 
programme). 

10. The regulatory stewardship work responds to issues arising from the previously 
ad-hoc approach to transport legislation maintenance, which has contributed to 
inefficiencies and ineffectiveness within the transport system. In some cases, the 
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previous ad hoc approach has led to regulatory failure (for example the 
circumstances that led to the NZTA review). 

Regulatory System (Transport) Amendment Bill

11. The Bill has a priority of category 4 in the 2019 Legislation Programme (to be 
referred to a Select Committee in the year). 

12. The main proposals identified for inclusion in the Bill have been considered by, or will
be considered, by this Committee in other papers:

12.1. the Unsafe Speeds work programme, which proposes a new framework for 
speed management. Permission to draft ahead of final policy decisions was 
granted by Cabinet on 1 July 2019 (DEV-19-Min-0175)

12.2. any primary legislative changes that may be required in response to issues 
identified in the recent review of the New Zealand Transport Agency’s (NZTA) 
regulatory function. Any changes that may be required will be considered by 
Cabinet in early September 2019. 

13. In this paper, I request approval to issue drafting instructions for, and include in the 
Bill:

13.1. empowering provision for Transport Instruments

13.2. four minor regulatory stewardship matters. 

14. I intend to provide a paper to Cabinet Legislation Committee requesting permission 
to introduce the Bill in December 2019. 

Transport Instruments

Background

15. Maintenance of the transport Rules framework is not functioning as effectively as it 
should. Minor technical changes are either not being made, or consuming a 
disproportionate amount of government resources.  

16. Some rules contain details that require relatively frequent adjustment or that are 
highly technical in nature. When international standards change, technology 
improves or specific details need to be amended, these changes must be made by 
the Minister or Associate Minister of Transport (the Minister). 

17. This can be a time-consuming process, and some identified minor changes do not 
get made as resource are not available to support the legislative change process. 
This can result in some rules becoming out of date and the regulatory system having 
to play catch-up.

18. Decision-making power within the transport legislative framework should be held by 
the person with the appropriate level of authority and expertise. For example, 
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18.1. the imposition of rights and responsibilities on transport sector actors should 
be a function of parliament (via the Minister); but 

18.2. the technical detail and standards that underpin rights and responsibilities 
could be left to specified individuals with appropriate subject matter expertise 
(i.e. the relevant transport regulator). 

19. There are benefits to the proposed reallocation of responsibility outlined in paragraph
18. It would reduce the burden on the Minister to process and approve changes, and 
allow flexibility to respond quickly to changing circumstances. 

20. If no action is taken, the transport regulators and transport users will continue to 
experience delays and inefficiencies resulting from out of date legislation. 

21. For example, in land, vehicle standards and test procedures are regularly updated. 
The resulting need for Rule changes are minor on an individual level, but 
cumulatively can result in an out-of-date system. A lack of Rule changes in this area 
has resulted in NZTA issuing about 30,000 exemptions a year. 

22. One such Rule change relates to the Heavy Vehicles Rule for towing connections, 
which has not been updated to reflect the latest standards and technology. This 
means that safe and modern vehicles from other regimes require an exemption to 
enter New Zealand. 

Proposal

23. I propose that the Bill include an amendment to allow the Minister of Transport to 
enable the creation of Transport Instruments.

24. Transport Instruments are intended to prescribe details of how to comply with a Rule 
or Regulation. For example, a transport Rule may describe the need to carry certain 
safety equipment on a vessel. The related Instrument could then set out specific 
information and incorporate, by reference, certain standards that should be followed 
to meet the requirements.  

25. Individual Instruments will only be enabled where specifically indicated in higher level
legislation, for example a transport Rule, to ensure appropriate Ministerial oversight.

26. The creation and management of a Transport Instrument would be allocated to a 
specified individual (such as the relevant transport regulator) in the Rule or 
Regulation it relates to.  This will provide a more efficient vehicle to update detailed, 
technical or frequently changing information.

27. Under the proposal, the ‘specified individual’ must be satisfied that all persons and 
organisations that the person thinks appropriate are consulted, having regard to the 
subject matter of the proposed Transport Instrument. The ‘specified individual’ may 
approve an amendment to a Transport Instrument without consulting if satisfied that 
the amendment would have a minor impact on stakeholders or users.  
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28. Transport Instruments will be secondary legislation, be presented to the House of 
Representatives, and be subject to disallowance.

29. The power to create Transport Instruments is already included in the draft Civil 
Aviation Bill. I therefore propose to use the Regulatory System (Transport) 
Amendments Bill to extend the ability to create Transport Instruments to land and 
maritime via the LTA and the MTA. 

Four minor regulatory stewardship matters 

Clarifying and modernising powers of exemption from Regulations and Rules in the 
LTA and MTA and revocation of exemptions

Background

30. The LTA (sections 166 and 166A) and MTA (sections 47 and 395) currently allow the
NZTA Board and the Director of Maritime NZ to exempt a person or thing from 
specified requirements in Rules.1 

31. Through its engagements with transport regulators, the Ministry has become aware 
that these exemption powers lack some necessary features, and do not reflect 
modern best practice. 

32. In particular, current provisions do not give regulators clear powers to revoke general
exemptions, grant class exemptions, set time limits on exemptions issued, amend 
exemptions, or allow exemptions from Regulations. 

33. The LTA and MTA do not provide consistent and explicit powers to revoke general 
exemptions or provide processes around revocation. A clear power to revoke would 
be expected if circumstances change, conditions have been breached, or when the 
exemption is no longer needed. Such revocation powers are only provided for in 
relation to specific exemptions, leaving a lack of clarity about revocation for general 
exemptions.

34. This situation means that NZTA and MNZ are unclear about their ability to revoke a 
general exemption, even if the person or vehicle no longer fulfils the relevant criteria. 
I am advised that it may not be possible to rely on section 15 of the Interpretation 
Act, which relates to the power to revoke legislative Instruments. That section may 
not be applicable in the case of all exemption revocations, for example individual 
exemptions and their revocation.

Proposal

35. I propose to use the Health and Safety at Work Act 2015 (HSWA) as a guide in 
clarifying the powers for granting and revoking exemptions in the LTA and MTA. The 
HSWA provisions better align with Legislation Design and Advisory Committee 
guidance on best practice for exemption provisions.

1  The Civil Aviation Bill has already covered the aviation exemption powers. For this reason, it is not included in this 
proposal. The Railways Act 2005 has sufficient exemption and revocation powers.  
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36. Modern, best practice exemption and revocation provisions are provided in sections 
220 and 221 of HSWA. Unlike the current provisions in transport legislation, the 
HSWA provisions provide more flexibility and clarity in explicitly enabling:

 the regulator to exempt any person or class of persons from complying with any 
provision or provisions of regulations2

 expiry of exemptions

 amendment, revocation, or replacement of exemptions.

37. In considering the HSWA provisions within the transport context, the following 
aspects are relevant:

 that exemptions will be able to apply to both Rules and Regulations in the LTA, 
but only Rules at this stage in the MTA

 that transport Rules and Regulations also cover people, related services or 
products, vehicles, vessels, and classes

 that flexibility is needed when allocating an expiry provision to an exemption 
(some exemptions may not expire, such as those for a class of vehicles). 

38. I propose that the re-drafted exemptions in the LTA and the MTA be similar but not 
identical, as drafting will need to respond to differences in the land and maritime 
transport systems. This is likely to include differences in the criteria for decision-
making around granting and revoking exemptions.

39. There is also a need to amend exemption provisions in light of what is outlined above
for the aviation sector.  However, amendment to the Civil Aviation Act 1990 will occur
through the Civil Aviation Bill.

Ensuring consistent maximum financial penalties across transport modes

40. The Ministry’s Regulatory Stewardship Plan 2019 – 2022 includes reference to a 
project to review of the transport penalties regime to be:

40.1. principled, outcomes and risk-based 

40.2. designed to promote compliance

40.3. coherent within and across transport modes.

41. This work is currently underway and has identified significant differences in the 
financial penalty limits between maritime and the other transport modes, as outlined 
in the empowering provisions. See Table 1 below. 

2  This concerns exemption from complying with secondary legislation, not primary legislation. 
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Table 1: Financial penalties across transport legislation

Act Maximum fine – 
individual

Maximum fine – 
body corporate

Maximum 
infringement - 
individual

Maximum 
infringement – 
body corporate

LTA $10,000 $50,000 $2,000 (in certain 
situations 
$15,000)3

$10,000 (in 
certain situations 
$15,000)4

CAA $10,000 $50,000 $2,000 $12,000
MTA $5,000 $30,000 $2,000 $12,000
MSA $5,000 $30,000 N/A N/A

42. While work on the wider penalties review is ongoing, ensuring that the enabling 
provisions are consistent across the relevant Acts is a key step in preparing for the 
review to progress. 

Proposal

43. I propose to update the financial penalty limits for maximum fines outlined in 
empowering provisions for offence regulations in the MTA and MSA to match those 
in the LTA and CAA.

44. The proposed amounts are outlined in the Table 2 below.

Table 2: proposed revised maritime penalties

MTA Maximum fine – individual Maximum fine – body corporate

Current $5,000 $30,000

Proposed $10,000 $50,000

MSA Maximum fine – individual Maximum fine – body corporate

Current $5,000 $30,000

Proposed $10,000 $50,000

45. The increase in the empowering provision will not affect any of the current financial 
penalties in the associated Maritime offence regulations. However, it will enable 
these regulations to be updated in the future once a new framework for financial 
penalties receives policy approval through the outcome of the penalties review.

Increasing the time period a vehicle can be impounded to collect evidence after a 
serious accident or incident

Background

3  For example, in the case of an over-dimension offence.

4  Ibid 3.
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46. Section 123 of the LTA allows enforcement officers to seize and impound vehicles 
for up to seven days, following serious traffic crashes or ‘hit-and-run’ offences 
resulting in injury or death. This is to preserve or examine evidence, or establish the 
cause of the crash. 

47. Investigations are led by New Zealand Police (Police) Serious Crash units. NZTA 
vehicle specialists are also sometimes involved in inspections of heavy motor vehicle
crashes.

48. Police advise that in most cases the seven-day period is inadequate, or puts 
unreasonably tight time constraints on inspectors to properly examine and return the 
vehicle. Some detailed scene examinations take time to process, by which time the 
existing seven-day impoundment period may have passed.

49. Increasingly, Police need to seize computer modules from crashed vehicles to 
assess the data they contain about vehicle movement and speed. As vehicle 
technology changes and increases in complexity, the need to examine vehicles and 
their computer modules for longer periods increases. 

50. There are also a limited number of devices and people with the expertise available to
download the data. Some provincial areas also have problems conducting timely 
vehicle inspections due to a lack of inspectors, or inspectors having to travel from 
other towns.

51. Further, the use of the term ‘days’ rather than ‘working days’ in the LTA regarding the
impoundment period, means that seasonal holiday periods (when the risk of serious 
crashes is high) pose an additional difficulty. 

52. Section 123 of the LTA does allow the Police to apply to a district court judge to 
extend the period for which a vehicle has been impounded for up to another seven 
days. The judge can also renew any extension. 

53. However, it can be difficult to gain access to a judge during holiday periods. There 
are also complications as issues regarding the offences and vehicles may not be 
immediately apparent, with ongoing extensions increasing uncertainty for 
investigating officers and the affected vehicle owner.

Proposal

54. I propose that section 123 of the LTA be amended to enable impoundment of 
vehicles involved in serious traffic crashes for at least 10 ‘working’ days. The term 
‘working’ days currently appears in some other parts of the LTA. 

55. This change would account for public holidays and provide adequate time to allow for
the other factors impacting on investigations described above. For most of the year, 
a period of 10 ‘working’ days is equal to a period of 14 days. Thus the proposal is to 
effectively double the initial allowable impoundment period. 

56. Note that this does not preclude the release of the vehicle prior to the 10 working 
days, should a longer period not be required. 

Maritime powers of the Chatham Islands Council
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Background

57. The Chatham Islands Council (the Council) does not currently have the status of a 
Regional Council under Part 3A of the Maritime Transport Act (MTA). This means the
Council cannot make navigation bylaws or appoint a harbourmaster (and therefore 
exercise harbourmaster powers), as allowed by Part 3A of the MTA. This creates 
problems for the Council as it cannot make or enforce critical requirements for 
maritime and navigation safety.

58. The Council has the status of a regional council in other parts of the MTA. The lack 
of these powers in Part 3A was an oversight occurring in 2013, when powers relating
to navigation safety and other activities were transferred from the Local Government 
Act 1974 to the MTA.

59. The MTA (section 33B) provides for the meaning of ‘regional council’ to align with the
meaning in the Local Government Act 2002 (LGA), which means a regional council 
named in Part 1 of Schedule 2 of the LGA. However, the Council is not listed in this 
schedule.

60. The meaning of ‘regional council’ in the MTA also includes unitary authorities. A 
unitary authority is generally a territorial authority that has the responsibilities, duties,
and powers of a regional council conferred on it under the provisions of any Act. 
However, again the MTA does not define the Council as a unitary authority. 

Proposal

61. I propose to amend the MTA to explicitly include the Chatham Islands Council in the 
definition of ‘regional council’ for the purposes of exercising the powers under 
Part 3A of the MTA. Doing so would ensure that the Council can appoint a 
harbourmaster and make and enforce navigation bylaws.

Risks

62. Time constraints have meant that the four minor changes outlined in this paper have 
not been consulted on publicly. There is a risk that some stakeholders may hold 
strong views about the matters considered for change. 

63. Transport Instruments have also not been consulted on publicly. However, an 
identical proposal is included in the draft Civil Aviation Bill, which was recently 
consulted on. Feedback on that proposal indicated that:

63.1. there needs to be a clear distinction between Rules made by the Minister 
and changes made through a Transport Instrument

63.2. there should be clear guidance about when, where and how the specified 
individual can use their power to avoid unintended consequences 

63.3. the powers of the specified individual should be restricted only to specify 
how compliance might be achieved.  
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64. The select committee process will provide an opportunity for interested parties to 
have their say on all of the proposals in this Bill. This includes Transport Instruments 
and the four minor changes proposed in this paper.

Consultation

65. The Department of the Prime Minister and Cabinet has been advised of this paper.  
The New Zealand Police, the New Zealand Transport Agency, Maritime 
New Zealand, the State Services Commission, the Ministry of Justice, the 
Department of Internal Affairs, the Treasury and WorkSafe New Zealand have been 
consulted. Te Puni Kōkiri has been informed. 

Financial Implications

66. The proposals outlined above have no financial implications for the Crown. 

Legislative Implications

67. This paper requests permission to issue drafting instructions for matters for inclusion 
in the Bill. The Bill has a priority of category 4 in the 2019 Legislation Programme (to 
be referred to a Select Committee in the year).

68. I intend to introduce the Bill in December 2019. 

69. The proposed Bill will be binding on the Crown. 

Impact Assessment

70. A Regulatory Impact Assessment (RIA) for Transport Instruments is attached to this 
paper. 

71. The Ministry RIA quality assurance panel determined that the information and 
analysis summarised in the Transport Instruments RIA meet the quality assurance 
criteria. 

72. The panel noted that “although the nature of the proposed empowering mechanism 
for transport instruments means that information on impacts is uncertain because it is
contingent on the extent to which transport instruments are adopted in practice, the 
paper thoroughly explains the nature of the problem and the manner in which it 
would be addressed by the proposal.”

73. The four minor regulatory stewardship matters outlined in this paper have been 
exempt from needing a RIA under the minor and inconsequential changes criteria. 

Human Rights and Gender Implications, and Disability Perspective

74. There are no implications.

Publicity

75. I will undertake publicity on these matters when the Bill is introduced to the House. 
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Proactive Release

76. I intend to proactively release this paper subject to the Official Information Act 1982 
when the Bill is introduced to the House. 

Recommendations

77. The Minister for Transport recommends that the Committee:

1. note that the Regulatory Stewardship (Transport) Amendment Bill (the Bill) is 
part of a series of activities to support the whole of system view of regulation, 
described in the Transport Regulatory Stewardship Plan for 2019 – 2022

2. note that this regulatory stewardship work responds to issues arising from the 
previously ad-hoc approach to transport legislation maintenance

3. agree that the following policy proposals as set out in this paper be included in 
the Bill:

3.1. empower the use of Transport Instruments, to enable the Minister of 
Transport to allocate the maintenance of detailed requirements within 
secondary legislation to a specified individual (for example, the relevant 
transport regulator)

3.2. clarify and modernise the powers of exemption and revocation within the 
Land Transport Act 1998 and Maritime Transport Act 1994 (MTA)

3.3. increase the maximum fine on conviction penalty limits within the 
empowering provision for offence regulations in the MTA and the Maritime 
Security Act 2004 to match those in other transport modes 

3.4. increase the length of time that vehicles can be impounded by an 
enforcement officer for the purpose of collecting evidence after an 
accident or incident

3.5. reinstate regional council status for the Chatham Islands Council under 
Part 3A of the MTA

4. authorise the Minister of Transport to make final decisions, consistent with the 
overall policy intent set out in this paper, on details that arise during the drafting 
of the Bill without reference to Cabinet

5. invite the Minister of Transport to issue drafting instructions to the 
Parliamentary Counsel Office to give effect to the decisions in the 
recommendations above. 

Authorised for lodgement
Hon Phil Twyford
Minister for Transport
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